IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

EDDI E FI TZPATRI CK, JR.,
Pl ai ntiff,

V.

No. 02-2090 M /Bre

MORGAN SOUTHERN, | NC.

Def endant .

N N N N N N N N N

ORDER GRANTI NG DEFENDANT’ S MOTI ON FOR RECONSI DERATI ON

Before the Court is Defendant’s Mtion for Reconsideration
of Court’s Order Denying Defendant’s Mdtion to Dismss and/or for
Summary Judgnent, filed February 12, 2003. Defendant asserts
that no private right of action for danages exists for violations
of 49 U S.C. 8§ 14704(a)(2), and, even if Congress did create a
private right of action, Plaintiff’s clains are barred by the
two-year statute of limtations contained in 49 U S.C 8§
14705(c). Plaintiff responded in opposition on February 24,
2003. For the follow ng reasons, the Court GRANTS Defendant’s
notion for reconsideration.

l. Backgr ound

This case concerns a truck | ease between Plaintiff and

Def endant. Plaintiff asserts that the parties’ contract does not

conply with the Federal Hi ghway Admi nistration s Truth-in-Leasing
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Regul ations, 49 C.F.R 88 376.11, 376.12. Plaintiff’s statutory
claimfor damages under 49 U S.C. 8§ 14704(a) asserts that

Def endant viol ated these regulations by failing to pay interest
on Plaintiff’s escrow account, failing to pay Plaintiff his ful
percentage as specified in the |ease, failing to pay Plaintiff
t he conpensation specified in the lease, failing to provide
Plaintiff with copies of docunments, failing to permt Plaintiff
t he opportunity to exam ne certain docunents, and failing to
account for and document certain charge-backs. Additionally,
Plaintiff clains that Defendant breached the parties’ | ease
agreenent in violation of Ceorgia | aw

Both parties agree that Plaintiff |eased two trucks to
Defendant in July of 1991. Plaintiff subsequently term nated the
| ease on one of the trucks in January 1993 and term nated the
| ease on the second truck in June 1993. In March 1997, the
parties entered into a new | ease agreenent and Plaintiff began to
work as an owner operator with Defendant. On Septenber 20, 1999,
Plaintiff terminated this second | ease agreenent. Plaintiff
filed suit agai nst Defendant on February 13, 2002.

I n Defendant’s original notion, Defendant asserted that
Plaintiff’s clains for violations of the Truth-in-Leasing
Regul ati ons were barred by the statutes of limtations contained
in 49 U S.C. 88 14705(b), (c), or (d). Defendant noted in a

footnote, but did not specifically argue, that one court has held



no private right of action for damages even exists for violations
of 49 U S.C. 8§ 14704(a)(2). The Court believed Defendant
conceded the existence of a private right of action for danmages
under 8 14704(a)(2) and held that 28 U.S.C. § 1658(a) established
a four-year statute of limtations for this cause of action.
Therefore, with respect to Plaintiff’s clains arising under §
14704(a) the Court granted Defendant’s notion to dismss as to
clainms arising before February 13, 1998 and deni ed Defendant’s
nmotion as to clains arising after February 13, 1998.

Def endant filed this notion for reconsideration requesting
that the Court specifically address whether a private right of
action for damages exists under 8§ 14704(a)(2). Defendant argues
t hat Congress did not establish a private right of action for
damages and, therefore, Plaintiff should have sought an
i njunction conpelling the Secretary of Transportation to initiate
proceedi ngs agai nst Defendant or brought a state | aw breach of
contract action (as Plaintiff did in Count Two of the Conplaint).
In the event the Court finds such a cause of action exists,

Def endant al so newy argues that, due to a scrivener’'s error, the
provision in question was inadvertently enacted as 8 14704(a)(2)
when it shoul d have been enacted as part of 8 14704(b), to which
a two-year statute of limtations is applicable under 8 14705(c).
Using this two-year statute of limtations, Defendant argues that

Plaintiff's clains in Count One are tine-barred.



Plaintiff asserts, as it did in the Decenber 26, 2002
response to the notion to dismss, that 8 14704(a)(2) provides
for a private right of action for damages and that the applicable
statute of limtations period is four years pursuant to 28 U S. C
8§ 1658(a).

1. Private Ri ght of action
49 U.S.C. § 14704 provides:

(a) I'n general.--

(1) Enforcenment of order.--A person injured
because a carrier or br oker provi di ng
transportation or service subj ect to
jurisdiction under chapter 135 does not obey
an order of the Secretary or the Board, as
appl i cable, under this part, except an order
for the paynent of noney, nay bring a civil
action to enforce that order under this
subsection. A person nmay bring a civil action
for injunctive relief for violations of
sections 14102 and 14103.

(2) Damages for violations.--A carrier or
broker providing transportation or service
subject to jurisdiction under chapter 135 is
liabl e for damages sustai ned by a person as a
result of an act or om ssion of that carrier
or broker in violation of this part.

Despite the fact that subsection (a)(2) does not contain the
magi ¢ | anguage “a person may bring a civil action”, the Court
defers to the Eighth Crcuit’s well-reasoned decision in Owmer-

Operator Indep. Drivers Assoc., Inc. v. New Prine, Inc., 192 F.3d

778 (8th Cir. 1999), which held that a plaintiff may bring a

private right of action for danmages under § 14704(a)(2).?

! The Court acknow edges Defendant’s citation to a case
hol ding that 8 14704(a)(2) does not provide a private right of
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In New Prine, the Eighth Crcuit held that § 14704(a)(2)
creates a private right of action for damages for violations of
the Truth-in-Leasing Regulations. |In arriving at this decision,
the Court relied upon the legislative history of the Interstate
Commer ce Conmi ssion Term nation Act of 1995, Pub. L. No. 104-88,

109 Stat. 803 (1995) (the “ICCTA’). The House Report states in

part:
The bill transfers responsibility for all the
areas in which the I1CC resolves disputes to
the Secretary [of Transportation] (except
action for damages. See Renteria v. K&R Transp., Inc., 1999 U S

Dist. Lexis 22620 (C. D. Cal. February 25, 1999). However, in
Renteria, which was deci ded before New Prine, the district court
relied heavily upon a prior case interpreting simlar provisions
governing rail carriers. 1d. at *13 (citing DeBruce Grain, Inc.
v. Union Pac. R R Co., 983 F. Supp. 1280 (WD. M. 1997). The
court followed DeBruce and noted that the lack of a limtations
period for a civil action for damages suggests Congress did not
intend to permt such actions for violations of Truth-in-Leasing
Regul ations. Renteria, 1999 U S. Dist. Lexis at *13-*14.

The Court realizes that Renteria proposes a plausible
interpretation of this inartfully drafted provision. However,
gi ven that Congress has enacted 28 U S.C. § 1658(a), which
provides for a four-year statute of limtations when Congress has
not specified a limtations period, this Court is not inclined to
afford such great weight to the absence of a statute of
limtations.

Furthernore, while Renteria relied on DeBruce’'s
interpretation of the parallel provisions concerning rai
carriers, at |least two subsequent cases have taken the opposite
view that the parallel provisions regarding rail carriers do,

i ndeed, provide a private cause of action for damages. Pejepscot
| ndus. Park, Inc. v. Maine Cent. RR Co., 215 F.3d 195 (1st Cr
2000) (discussing 49 U.S.C. 88 11704(b), (c)(1); Engelhard Corp.
v. Springfield Termnal Ry. Co., 193 F. Supp.2d 385, 390 (D.
Mass. 2002) (discussing 49 U . S.C. 88 11704(b), (c)(1l)). These
cases Wi ll be discussed further in Section IIl.A of this order.
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passenger intercarrier di sput es). The
Conmittee does not believe that DOTI should
al l ocate scarce resources to resolving these
essentially private disputes, and specifically
directs that DOT should not continue the
di spute resolution function in these areas.

The bill provides that private parties my
bring actions in court to enforce the
provisions of the Mtor Carrier Act. Thi s
change will perm t private, commer ci al
di sputes to be resolved the way that all other
commercial disputes are resolved — by the
parties.

New Prine, 192 F.3d at 781, quoting H R Rep. No. 104-311, at 87-
88 (1995), reprinted in 1995-2 U.S.C.C A N 793, 799-800
(emphasis in Eighth Circuit opinion). The Eighth GCrcuit al so
noted that “the Comm ttee described 8§ 14704 of the House Bill as
‘“providing for the private enforcenent of the provisions of the
Motor Carrier Act in court. This expands the current |aw which
only permts conplaints brought under the Act to be brought
before the ICC."” New Prine, 192 F. 3d at 781, quoting H R Rep
No. 104-311, at 120-121 (1995), reprinted in 1995-2 U S.C C A N
850, 906-907.

Mor eover, the Federal Hi ghway Adm nistration, the entity
whi ch adm ni sters the Truth-in-Leasi ng Regul ati ons bet ween notor
carriers and owner-operators of truck tractors, refused to hear
the plaintiffs’ collateral action for declaratory relief related
to the New Prine litigation. Petition for Declaratory O der
Regardi ng Application of Federal Mdtor Carrier Truth In-Leasing

Regul ati ons, 63 Fed. Reg. 31827 (June 10, 1998). The Federal
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H ghway Adm nistration stated that the | CCTA “expanded the rights
and renmedi es of persons injured by carriers by providing for
private enforcenment of its provisions in court.” 1d. at 31828;

see al so Ower-Operator | ndep. Drivers Assoc. Vv. Nayfl ower

Transit, Inc., 161 F. Supp.2d 948, 954 (S.D. Ind. 2001).

While the decision in New Prine is not binding on this
Court, it is certainly persuasive. Furthernore, in a simlar

case regarding 8 14704, see Oaner-Qperator Indep. Drivers Assoc.,

Inc. v. Arctic Express, Inc., 87 F. Supp.2d 820 (S.D. GChio 2000),

the Sixth Crcuit Court of Appeals originally transferred the
appeal in the case to the Eighth GCrcuit to be consolidated with
New Prinme. Although the Eighth Grcuit denied the petition for

review of Arctic Express, the Sixth Crcuit’'s action seens to

evidence an intention to defer to the Eighth Circuit on this

i ssue. | ndeed, when Arctic Express returned to the Southern

District of Chio after the Eighth Grcuit denied the petition for
review, the district court relied entirely on New Prine in
arriving at its decision to allow a private right of action for

damages under § 14704(a)(2). Arctic Express, 87 F. Supp.2d at

824- 826.

Finally, the Conference Report which acconpani ed the passage
of 8 14704 by both houses of Congress states, “The ability to
seek injunctive relief for notor carrier |easing and | unping

violations is in addition to and does not in any way preclude the



right to bring civil actions for damages for such violations.”
H R Conf. Rep. No. 104-422, at 222 (1995), reprinted in 1995
US. CCAN 851, 907. As this statenent shows, Congress clearly
anticipated that parties would bring civil actions in court for

| easi ng viol ati ons.

Accordingly, the Court holds that 49 U S. C. 8§ 14704(a)(2)
provides Plaintiff a private right of action for danages.
I1l. Statute of Limtations

In the original decision in this case, the Court held that
in the absence of a specified limtations period, the statute of
[imtations for a claimunder 49 U S.C. § 14704(a)(2) is four
years pursuant to 28 U.S.C. § 1658(a).

In its present notion for reconsideration, Defendant raises
for the first tine? a rather novel argunent that the statute in
gquestion contains a scrivener’s error and that 49 U S.C. 8§
14704(a) (2) should have been enacted as part of 49 U S. C 8§
14704(b), to which a two-year statute of Iimtations applies

pursuant to 49 U S.C. 8§ 14705(c).?

2 In contrast to its present argunent, Defendant conceded
inits original notion that “8 14705 . . . does not contain a
period of limtations expressly applicable to the supposed
private cause of action under 49 U S. C. § 14704(a)(2)” and “None
of these subsections [of § 14705], however, is expressly
applicable to a private cause of action against a carrier for
violations of the TLRs.” (Mem in Supp. of Def.’s Mot. to Dism
and/or for Summ J. at 3.)

8 The text of 49 U . S.C. 8§ 14705(c) is as follows:
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Nei ther the parties, nor the Court, has |ocated a case
di scussing the statute of limtations for a § 14704(a)(2) claim
for a violation of the Truth-in-Leasing Regul ations.*

Def endant asks the Court to recognize a scrivener’s error
and essentially redraft a statute enacted by Congress in order to
refl ect what Defendant believes is a sinple error. This is no
smal |l request and this Court ordinarily would not attenpt to
revise the structure of a statute. “[Clourts nust presune that a
| egi slature says in a statute what it nmeans and neans in a

statute what it says there.” Connecticut Nat’l Bank v. Germain

503 U. S. 249, 253-254 (1992).

However, the Suprene Court has also stated, “The plain
meani ng of |egislation should be concl usive, except in the rare
cases [in which] the literal application of a statute wll
produce a result denonstrably at odds with the intentions of its
drafters. In such cases, the intention of the drafters, rather

than the strict |anguage, controls.” United States v. Ron Pair

Enters., 489 U S. 235, 242 (1989) (internal quotation marks and

(c) Danmges.--A person nust file a conplaint with the
Board or Secretary, as applicable, to recover damages
under section 14704(b) within 2 years after the claim
accrues.

4 The district court in Renteria v. K&R Transportation,
Inc., 1999 U.S. Dist. Lexis 22620, *14 (C.D. Cal. Feb. 23, 1999),
noted the absence of a statute of limtations applicable to 49

U S.C. 8 14704(a)(2) in its decision holding that no private
right of action for damages exists for a violation of the
provi si on.
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citations omtted). See also Appal achian Power Co. v. EPA 249

F.3d 1032, 1041 (D.C. Cr. 2001) (correcting internal cross-
reference in the Clean Air Act due to a scrivener’s error).
“Statutory construction ‘is a holistic endeavor,’ and, at a

m ni mum nust account for a statute’'s full text, |anguage as well

as punctuation, structure, and subject matter.” United States

Nat’'l Bank of Or. v. Indep. Ins. Agents of Anerica, Inc., 508

U S 439, 444 (1993) (citation omtted) (correcting punctuation
of a statute where the “best reading” of the statute recognizes
that the placenment of quotation marks “was a sinple scrivener’s
error, a mstake made by soneone unfamliar with the | aw s object
and design”).

This Court would not invoke a rule recognizing a scrivener’s
error to nodify enacted statutory text absent an extraordinarily
convincing justification. In this case, the Court believes such
a justification exists. The Court bases its decision on several
factors, which will be discussed in detail below. First, the
| egislative history of the | CCTA shows that the structure of 8§88
14704 and 14705 is at odds with the purpose of the statute for
several reasons. Second, the Surface Transportation Board, the
agency charged with enforcenent and regul atory responsibilities
under the | CCTA, believes that the statute contains an error.
Therefore, the Court finds that the statute contains an

i nadvertent m stake and the two-year statute of limtations
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contained in 8 14705(c) applies to the private right of action
under 8 14704(a)(2).

A Legi slative History

Exam nati on of whether 49 U S.C. § 14704 contains an error
requires a discussion of the |legislative history and
ci rcunst ances surroundi ng the passage of the statute. In 1995,
Congress passed the Interstate Conmerce Conmi ssion Term nation
Act, Pub. L. No. 104-88, 109 Stat. 803 (1995), which furthered
t he deregul ation of the rail and notor carrier industries,
abol i shed the Interstate Commerce Conm ssion, and bestowed
certain enforcenent and regulatory authority upon the newy

created Surface Transportation Board. Gty of Laredo v. Texas

Mexican Ry. Co., 935 F. Supp. 895, 897 (S.D. Tex. 1996) (citing

H R Rep. No. 311, 104th Cong., 1st Sess. 82-83 (1995), reprinted
in 1995 U S.C.C A N 793-94).

Bot h the House of Representatives and Senate bills as
originally drafted authorized a private cause of action under
section 8 14704(b)(2), which was subject to a two-year statute of
[imtations for actions pursuant to 8 14705(c). H R 2539, 104th
Cong. (1995); S. 1396, 104th Cong. (1995). |Indeed, the statute
of limtations provision contained in 8§ 14705(c) of the original
House of Representatives and Senate versions of the bill
specifically referenced 8 14704(b)(2). H R 2539 (“A person nust

file a conplaint with the Panel or Secretary, as applicable, to
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recover damages under section 14704(b)(2) of this title within 2
years after the claimaccrues.”) (version dated Cctober 27,
1995); S. 1396 (“A person nust file a conplaint with the
Transportation Board or Secretary, as applicable, to recover
damages under section 14704(b)(2) of this title within 2 years
after the claimaccrues.”) (version dated Novenber 6, 1995).

The House of Representatives anended its version of § 14704
after debate on the floor. The record of the debate in the House
of Representatives indicates that the proposed anmendnent to 8§
14704, in which 8 14704(b)(2) becane the current 8§ 14704(a)(2),
was included along with a | arger group of changes known as the
Whitfield Anendnent, which mainly dealt with railroad nergers and
rail road enpl oyees. 141 Cong. Rec. H 12248, 12253-12307 ( Nov.
14, 1995). The Congressional Record does not indicate the
reasons for the House of Representatives’ anmendnent to § 14704,
whi ch appears to be purely technical in nature. |ndeed, the
amendnment to 8 14704 did not actually alter the text of the
section, it nerely noved one sentence to a new | ocati on.

A Conference Conmttee later net to discuss the differing
House of Representatives and Senate bills and adopted the House
of Representatives’ version of § 14704. The Conference Conmittee
i ssued a report that acconpani ed passage of the bill by both
houses of Congress, H R Conf. Rep. No. 104-422, at 221-222

(1995), reprinted in 1995 U. S.C.C. A N 850, 906-907, and which
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provi des powerful evidence of Congress’ intentions in enacting

the CCTA. Norman J. Singer, Statutes and Statutory Construction

88 48: 06, 48:09 (6th ed. 2000) (“Since the conference report
represents the final statement of terns agreed to by both houses
of Congress, next to the statute itself, it is the nost
per suasi ve evi dence of congressional intent.”).

The Court finds the legislative history behind § 14704
i ndi cative of a m stake for four reasons. First, in the
Conf erence Report Congress specifically stated that it intended
to preserve the relevant statute of limtations, which was two
years under the former Interstate Cormerce Act. Second, Congress
specifically stated that it intended to make the limtations
period uniformfor all types of carriers. The statute of
[imtations for the parallel provisions governing rail and
pipeline carriers is two years. Third, the related statute of
limtations provision in 8 14705(c) was not concurrently anended
to reflect the House of Representatives anendnent to 8 14704.
Fourth, testinony given during debate on the Whitfield Arendnent
in the House of Representative indicates that it was introduced
in haste and that the Congressnen did not have sufficient tine to
review the bill and the proposed anendnents.

The Conference Report acconpanying the passage of 8§ 14705,
whi ch prescribes the relevant Iimtations periods for various

actions under 8§ 14704, by both houses of Congress states, “This
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section preserves relevant statutes of limtations for bringing
court suits by or against carriers and makes the tine limtation
uniformfor all types of traffic.” H R Conf. Rep. No. 104-422,
at 222 (1995) (enphasis added). This statenent regarding the
passage of 8 14705 contains two significant coments.

First, the Conference Report states that the section
“preserves relevant statutes of |imtations.” Prior to the
passage of the I CCTA, the statute of limtations for a claim
seeki ng danages agai nst a common carrier under the Interstate
Commerce Act was two years. 49 U S. C 8§ 11706(c)(1) (1994); see
also 49 U S.C 8§ 11705(b)(2). In order to preserve the rel evant
statute of limtations, the Court should apply the two-year
statute of limtations contained in 8 14705(c) to this case.

Second, the Conference Report also states that the statute
“makes the tinme limtation uniformfor all types of traffic.”
The 1 CC Term nati on Act contains parallel provisions governing
rail carriers and pipeline carriers. The relevant provisions
governing rail carriers, 88 11704(b) and (c)(1), have been held
to permt private causes of actions for damages agai nst rai

carriers. Pejepscot Indus. Park, Inc. v. Miine Cent. RR Co.,

215 F.3d 195 (1st G r. 2000); Engelhard Corp. v. Springfield

Terminal Ry. Co., 193 F. Supp.2d 385, 390 (D. Mass. 2002). Both

of these cases discussed the applicable statute of limtations.

The Court in Pejepscot was not directly presented with the
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guestion of the applicable Iimtations period. However, the
Court noted that it mght apply either the four-year linmtations
period of 28 U S.C. §8 1658 or the two-year limtations period
contained in 8 11705(c), which applies to clainms for damages
filed with the Surface Transportation Board, to an action filed
in federal court. Pejepscot, 215 F.3d at 202 n.5. The Court in
Engel hard directly addressed the question of the applicable
l[imtations period. The Court stated that the two-year statute
of limtations contained in 8§ 11705(c) applies to § 11704(b)
actions in federal court. Engelhard, 193 F. Supp.2d at 390.°
The fact that the two-year statute of Iimtations has been
applied to the parallel action for danages against rail carriers
supports a finding that the two-year statute of limtations in 8
14705(c) applies here because Congress specifically stated it

intended to make the tinme limts uniformfor all types of

° Bot h the Pej epscot and Engel hard courts noted that
despite the | anguage in 8 14705(c) that refers to filing “a
conplaint with the Board or Secretary”, the limtations period
applies to civil actions in a district court as well. Engel hard,
193 F. Supp.2d 385, 390 (citing Alum num Ass’n, Inc. v. Atchison,

Topeka & Santa Fe Ry. Co., 746 F.Supp. 207, 213 n.18 (D.D.C.
1990)); Pejepscot, 215 F.3d 195, 202 n.5 (sane).

The Court in Engelhard also noted that 28 U . S.C. § 1658, as
di scussed in Pejepscot, would not provide the applicable
limtations period because it applied only to statutes enacted
after Decenber 1, 1990, and not to preexisting statutes anended
after that date. Engelhard, 193 F. Supp.2d at 390 n. 10.
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traffic.®

Furthernore, the Court can discern no reason why notor
carriers should be treated differently fromrail and pipeline
carriers. Notably, at no tinme has Congress evidenced any
intention to change the statute of Iimtations for notor carriers
to make it different fromthe statute of |imtations applicable
to rail and pipeline carriers.

Addi ng further credence to the assertion that the statute
contains a mstake is the fact that even after the Witfield
Amendnent to the bill was adopted by the House of
Representatives, in which 8 14704(b)(2) was relocated to 8§
14704(a)(2), the statute of limtations provision in 8 14705(c)
still included a reference to the non-existent § 14704(b)(2).

H R 2359 (version dated Novenber 15, 1995). The Wi tfield
Amendnent did not anend the limtations provision of 8§ 14705(c).
Id. The statute of limtations provision of § 14705(c) conti nued
to contain a reference to the non-existent 8§ 14704(b)(2) in later
versi ons of the House of Representatives bill as well. HR 2359
(version dated Novenber 30, 1995; version dated Decenber 5,

1995). In the final version of the bill signed by the President,

6 The Court has not | ocated any cases di scussing a
private right of action for damages against a pipeline carrier
under 49 U.S.C. 8 15904(b)(2), or the statute of limtations
contained in 49 U S. C. § 15905(c). However, these parallel
provi si ons governing pipelines should be interpreted in a simlar
fashion in order to achieve Congress’ goal of uniformty.

-16-



the reference in 8 14705(c) to the non-existent 8 14704(b)(2) had
been elimnated such that 8 14705(c) as enacted refers to 8§
14704(b) generally.

Al t hough the Court typically presunmes that when Congress
adopts the anended version of a statute it does so deliberately,
the Court can discern no | ogical reason why subsection (b)(2)
becane subsection (a)(2) w thout a concurrent anendnent to the
limtations provision in 8 14705(c)’, which contained a reference
to 8 14704(b)(2). Congress’ failure to concurrently anend 8§
14705 to reflect a change in 8 14704 supports the idea that a

m st ake was made al ong the way.®

! The el ection provision in 8 14704(c) (1) al so contai ned
a reference to subsection (b)(2), however, subsection (c)(1l) was
anmended concurrently to renove the reference to (b)(2).

8 Def endant’ s notion asks the Court to redraft the
statute to return the language in 8 14704(a)(2) to subsection
(b)(2), which would undo the change effected by the Wiitfield
Amendrent. This interpretation resolves several problenms with
this section of the |ICCTA. Specifically, the damages provision
makes sense in its original |ocation because it mrrors the
conpar abl e provi sions concerning rail carriers and pipelines, see
49 U.S.C. 88 11704(b) (governing rail carriers), 15904(b)
(governing pipeline carriers), nore clearly provides for a civil
action in court, see 49 U.S.C. 8 14704(c)(1), and al so contains
an applicable limtations period, see 49 U S.C. 8§ 14705(c).

While the Court believes there is a good deal of support for
Def endant’ s argunment to restructure the statute, it is a drastic
change the Court is unwilling to nake at this tine because it is
not necessary to the proper resolution of this case and is a task
better left to Congress. The Court’s decision in this case is
limted to a finding that Congress inadvertently failed to anmend
the reference in 8§ 14705(c) to 8§ 14704(b)(2) in order to properly
reflect the relocation of subsection (b)(2) to subsection (a)(2).
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Finally, it is also noteworthy that during the debate on the

proposed bill at |east one Congressman commented on the haste in
which the bill was presented. “I need to express ny dismay with
the process and the haste with which this bill was brought before

us. As a nenber of the Commttee on Transportation and
Infrastructure, we received a 280-page bill on Thursday ni ght and
were asked to review, evaluate, and vote on anmendnents in 4 days,
4 days to determ ne how we were going to restructure a body of
| aw t hat had taken 100 years to develop.” 141 Cong. Rec. H
12248, 12259 (Nov. 14, 1995) (statenent of Cong. Nadler). The
| ack of tine nenbers were given to reviewthe bill and its
anendnents supports the proposition that the anendnent to § 14704
W t hout a concurrent anmendnent to 8 14705(c) was an inadvertent
m st ake.
B. Opi nion of the Surface Transportation Board
The only precedent in support of the claimthat the statute
contains a scrivener’s error cones fromdicta in an order of the
Surface Transportation Board. The order fromthe Surface
Transportati on Board considered the 180-day shi pper notification
provisions of 49 U S.C. 13710(b)(3)(B). The Surface
Transportation Board stated in a | engthy footnote:
Al though not directly at issue in this proceeding, we
not e an apparent technical error in the statute. Section
14704(c) (1) authorizes a person to “bring a civil action
under subsection (b) [of section 14704] to enforce

liability against a carrier or broker providing
transportation subject to jurisdiction under chapter
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Nat ’ |

Decl aratory Order,

Al t hough this statenent

135.” As codified, subsection (b) refers only to tariff
overcharges, while the provision allow ng recovery of
damages fromcarriers i s containedin section 14704(a)(2)
(as to which the statute does not expressly authorize a
civil action). Both the House and Senate bills (H R
2539 and S. 1396) that becane the I CC Term nation Act of
1995, however, pl aced t he damages provi si on i n subsecti on
(b)(2), as to which the statute does authorize a civil
action. Subsection (b)(2), as passed by both Houses,
reads as follows:

A carrier or broker providing transportation
or service subject to jurisdiction under
chapter 135 of this title is liable for
damages sustained by a person as a result of
an act or om ssion of that carrier or broker
in violation of this part.

Thus as enacted by Congress, section 14704(c) (1)
aut hori zed civil actions both for danages and for charges
exceeding the tariff rate. Notw thstandi ng the fact that
section 14704(b)(2) was m splaced [ having been codified
as section 14704(a)(2)], in our opinion, section
14704(c) (1) was intended to authorize a person to bring
a civil action against a carrier or broker for damages
sustained by that person as a result of any act or
omssion of the carrier in violation of Part B
Subchapter IV, if Title 49.

Ass’ n of Freight Transp. Consultants, Inc.--Petition for

61 Fed. Reg. 60140, 60141 n.3 (Nov. 26, 1996).

is dicta and goes nore to the question of

whet her Congress ni spl aced subsection (a)(2), it carries

significant weight with the Court as the opinion of the agency

charged with enforcenment and regul atory authority under the

| CCTA.

Chevron U. S A,

Inc. v. Natural Res. Def. Council, Inc.,

467 U.S. 837, 844 (1984) (“[The Suprenme Court has] |ong

recogni zed that consi derabl e wei ght shoul d be accorded to an

executive departnent’s construction of a statutory schenme it is
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entrusted to admnister.”); see also QGakland County Bd. of

Commirs v. U S Dep’'t of Labor, 853 F.2d 439, 442 (6th Cr. 1988)

(sane).

The Surface Transportation Board has indicated its belief
that the statute contains a m stake and shoul d be understood as
authorizing a civil action pursuant to the original |anguage of
t he House of Representatives and Senate bills. As previously
stated in footnote 8, supra, this Court is not willing to
restructure the statute so drastically. However, the Court heeds
the Surface Transportation Board' s belief that a m stake has
occurred. In the absence of such a m stake, the two-year statute
of limtations provided in 8 14705(c) would clearly apply to the
private right of action in 8 14704. Therefore, in accordance
with the Surface Transportation Board’'s opinion that the statute
contains a mstake it is sensible for the Court to apply the two-
year statute of limtations in 8 14705(c) in this case.

V. Conclusion

The Court finds that Plaintiff may bring a private right of
action for damages pursuant to 49 U S.C. 8§ 14704(a)(2) for
violations of the Truth-in-Leasing Regulations. The Court
further finds that the two-year statute of |imtations provided
in 49 U S.C. 8§ 14705(c) applies to the private right of action
under 8§ 14704(a)(2). Plaintiff's clains under § 14704(a)(2)

arose at the latest in Septenber 1999 when Plaintiff term nated
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t he second | ease agreenent, nore than two years before he filed
his Conplaint. Therefore, they are barred by the statute of
limtations. Accordingly, the Court DISM SSES the clains in

Count One of Plaintiff’s Conpl aint.

SO ORDERED this _ day of April, 2003.

JON P. McCALLA
UNI TED STATES DI STRI CT JUDGE
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